
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________

In Re: Chapter 7

Carefree Living of America (Burnsville), Inc. Case Nos.:  01-33545
Carefree Living of America (St. Cloud), Inc. 01-33546
Carefree Living of America (Brainerd), Inc. 01-33547

Debtors.
______________________________________

Brian F. Leonard, Trustee, ADV Case No. 02-9117

Plaintiff,

vs. PLAINTIFF'S VERIFIED MOTION FOR
PARTIAL SUMMARY JUDGMENT

Jane L. Strom Revocable Trust and
Jane L. Strom, Trustee,

Defendants.
______________________________________

TO: THE ABOVE DEFENDANTS, AND THEIR ATTORNEY, RALPH MITCHELL,
ATTORNEY AT LAW, ONE FINANCIAL PLAZA, SUITE 2500, 120 SOUTH SIXTH
STREET, MINNEAPOLIS, MINNESOTA 55402.

1. The above Plaintiff, by and through its counsel, hereby brings this Motion for

Summary Judgment and gives notice of hearing.

2. A hearing on this Motion will be held before Chief Judge Gregory F. Kishel in

Courtroom 228B, Second Floor, U.S. Courthouse and Federal Building, 316 North Robert Street,

St. Paul, Minnesota 55101 on the 20th day of October, 2004 at 9:30 o'clock a.m.  Any response to

this motion must be served and filed no later than October 10, 2004 if by mail, or October 13, 2004

if by physical delivery. IF NO RESPONSE OR OBJECTION IS SERVED AND FILED, THE

COURT MAY GRANT THE RELIEF REQUESTED WITHOUT A HEARING.
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3. The Plaintiff moves for an Order granting the Plaintiff partial summary judgment

against Defendants on the issue of the avoidance of the real estate mortgage granted by the above

debtors to the Defendants on March 15, 2001.  

4. This Motion is based upon the depositions of Michael Mahoney, Steven V. Hagberg

and Jane Strom, the Affidavits of Merle Sampson and Brian F. Leonard, and all of the filings in the

above bankruptcy case, and in this Adversary Proceeding, and upon the Memorandum of Law filed

herewith.

5. The Plaintiff's claim against Defendants for the avoidance and return of payments

received one year prior to the date the Debtors' filed the bankruptcy cases is reserved.

WHEREFORE, the Plaintiff moves for an order of summary judgment in favor of Plaintiff

and against Defendants, adjudicating that the Mortgage is avoided for all purposes under

11 U.S.C. § 547 and 550 and for such other relief as is just and equitable.

LEONARD, O’BRIEN
SPENCER, GALE & SAYRE, LTD.

/e/  Brian F. Leonard 
Dated: September 16, 2004 By______________________________

    Brian F. Leonard, #62236
    Matthew R. Burton, #210018  
    Attorneys for Brian F. Leonard, Trustee
    100 South Fifth Street
    Suite 2500
    Minneapolis, Minnesota  55402-1216
    (612) 332-1030

VERIFICATION

Brian F. Leonard, Trustee of the above-referenced bankruptcy estate, declares under penalty
of perjury that the foregoing is true and correct to the best of his knowledge, information and belief.

/e/  Brian F. Leonard  
Dated:  September 16, 2004 ____________________________________

Brian F. Leonard 
@PFDesktop\::ODMA/GRPWISE/GWDSTP.GWPOSTP.STPLIB1:308346.1



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________

In Re: Chapter 7

Carefree Living of America (Burnsville), Inc. Case Nos.:  01-33545
Carefree Living of America (St. Cloud), Inc. 01-33546
Carefree Living of America (Brainerd), Inc. 01-33547

Debtors.
______________________________________

Brian F. Leonard, Trustee, ADV Case No. 02-9117

Plaintiff,

vs. PLAINTIFF'S MEMORANDUM OF LAW IN
SUPPORT OF MOTION FOR PARTIAL

Jane L. Strom Revocable Trust and SUMMARY JUDGMENT
Jane L. Strom, Trustee,

Defendants.
______________________________________

STANDARD FOR SUMMARY JUDGMENT

The Plaintiff's Motion for Summary Judgment is brought under Bankruptcy Rule 7056,

which incorporates Rule 56 of the Federal Rules of Civil Procedure.  Under that rule, summary

judgment may be granted if pleadings, answers to interrogatories, etc., show that there is no genuine

issue as to any material fact and that the moving party is entitled to judgment as a matter of law.

One of the principal purposes of this summary judgment rule is to isolate and dispose of

factually unsupported claims or defenses.  Celotex Corp v. Catrette, 477 U.S. 317 (1986). That case

stated that entry of summary judgment is appropriate against a party who fails to make a showing

sufficient to establish the existence of an element essential to that party's case, and on which that

party will bear the burden of proof at trial.  477 U.S. at 322.  The moving party discharges its burden
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by demonstrating the absence of evidence to support the nonmoving party's position.  477 U.S. at

325.  Once the moving party has done so, the burden shifts to the respondent to produce the evidence

to support its position.  A nonmoving party may not rely on its mere pleadings.  The nonmoving

party must produce evidence that is significant, probative, and substantial.  If the respondent fails

to produce such evidence, or if the evidence produced does not have the probity and substance

required to meet its initial burden at trial, then summary judgment shall be granted to the moving

party.  Celotex Corp v. Catrette, supra, at 324.  Johnson v. Enron Corp., 906 F.2d 1234 (8th Cir.

1990).  Krause v. Perryman, 825 F.2d 346 (8th Cir. 1987).  In re: Northgate Computer Systems, Inc.,

240 B.R. 328 (Bnky. MN 1999).  The summary judgment motion imposes a burden of production

on the nonmoving party to bring forth evidence that is significant, probative, and substantial.

Prudential Insurance Co. v. Hinkel, 121 F.2d 364 (8th Cir. 1997).

FACTS

On August 18, 2001, the above Debtors filed a petition under Chapter 11 of the United States

Bankruptcy Code.  On January 2, 2002, the Plaintiff was appointed the Chapter 11 Trustee in the

Debtors' bankruptcy cases.  The Plaintiff immediately replaced the existing management of the

Debtors and contracted with Spectrum Community Health, Inc., to operate the Debtors' businesses.

The business of the Debtor was the operation of three assisted living facilities located in Burnsville,

St. Cloud, and Brainerd, Minnesota.  The existing management was controlled by Kathleen Zeller

("Zeller"), who was the controlling shareholder of Summa Management, Inc. ("Summa").  Summa

was the majority shareholder of each of the Debtors.  Summa was being paid $33,000.00 per month

by the Debtors as management fees.  In addition, Zeller received a salary from each of the Debtors

as a full-time employee, notwithstanding the fact that Zeller lived in Europe.  (Leonard Aff. para.
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4.)

The Debtors' financial and business records reflected the following partial list of liabilities

owed jointly by all the Debtors as of March 15, 2001:

First Union Bank $11,211,440.76

Linda Simmons (Selbak) $3.3 million

Dwight Lindquist-Trustee $218,700.00

Mahoney & Hagberg $1.5 million

Jane Strom Trust $62,160.35

David Broberg $61,481.13

William Howard $193,030.00

Hinshaw & Culbertson $43,915.93

Total: $16,590,728.17 (Leonard Aff. par. 5.)

Each of the above creditors have filed proofs of claim in one or  more of the above

bankruptcy cases.

The assets of the Debtors consisted solely of the three assisted living facilities located in

Burnsville, St. Cloud and Brainerd.  The aggregate value of the assets of the Debtor as of

March 15, 2001, was $9.5 million or less, as stated in the Affidavit of Merle Sampson filed herewith.

The assets in the bankruptcy estates are, in the aggregate, $686,921.76.  The unpaid

administrative claims in this bankruptcy case are approximately $160,000.00.  The secured claims

in this case are $61,250.00 (Broberg) and $65,000.00 (the Mahoney and Hagberg Law Firm).  The

aggregate distributable assets in these cases are $440,671.76.
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The aggregate dollar amount of the unsecured claims filed in these cases, net of duplicate

claims and claims which have been paid, is $6,189,143.56.

If the Strom Trust claim is determined to be an unsecured claim, it would receive a

distribution of $411.60 on a claim of $41,160.35.  If the Trust were paid as a secured creditor in this

case, it would receive a distribution of 100% of its claim.  (The Trust now apparently asserts a

secured claim in excess of $75,000.00.)  Accordingly, the Trust would receive a greater distribution

on a secured claim than it would if it had not received a mortgage on the Debtors' property on or

about March 16, 2001 and merely received a distribution as an unsecured creditor in these cases.

(Leonard Aff. paras. 8, 9, and 10.)

The salient additional facts are derived from the business and financial records of the Debtor,

and the depositions of Michael Mahoney, Steven V. Hagberg and Jane Strom and the Affidavits of

Brian F. Leonard and Merle Sampson.

ARGUMENT

The facts in this case are undisputed.  The Debtors transferred a mortgage interest in the

Debtors' real estate to the Defendants on March 15, 2001.  The transferee named in the mortgage

was "Jane L. Strom, Trustee."  Jane L. Strom and Steven V. Hagberg are co-Trustees of the Jane L.

Strom Revocable Trust.  Jane L. Strom is also the settlor of the Trust.  (Hagberg depo. 66.)  The

Defendants filed the mortgage between the dates of March 16, 2001 and March 28, 2001.  The

Debtors filed their voluntary petition under Chapter 11 on August 18, 2001.

At the time of the Transfer, the Defendants were creditors of the Debtors.  The Defendants

had extended a loan to the Debtors of $50,000.00 on August 30, 2000, evidenced by an unsecured

promissory note which matured on January 15, 2001.  The Debtors could not pay that note on
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January 15, 2001, and requested an extension of the maturity date.  Thereupon, the Debtors signed

the replacement promissory note on or about January 15, 2001.  Subsequently, on March 15, 2001,

the Debtors granted the above-mentioned mortgage to the Defendants as collateral for the Debtors

obligations under the replacement promissory note.  (Hagberg depo. 76, 77, 86, 89, 97, 98.)

The Debtors were clearly insolvent as of January 1, 2001.  The financial condition of the

Debtors had been spiraling downward for some time, as evidenced by the two First Union mortgage

foreclosures, the Complaint filed by Trustee Lindquist, the Debtors' inability to pay the first

Strom Trust note when due, and the large payable owed by the Debtors to the Mahoney & Hagberg

Law Firm.  (Leonard Aff. paras. 11(d), (e) and (f).)  The Affidavit of Brian F. Leonard demonstrates

a partial listing of the joint obligations of the Debtors as of January 1, 2001 totaling $16,590,728.17.

The Affidavit of Merle Sampson establishes that, as of March, 2001, the value of the Debtors' assets

was between $8.5 and $9.5 million.  The affidavit of Merle Sampson fully explains the dismal

operating condition of the Debtors in March, 2001.  Mr. Sampson, through his company,

Spectrum Community Health Services, Inc. was hired to take over management of the Debtors'

operations on January 2, 2002 by the Debtor's Chapter 11 Trustee, the Plaintiff in this proceeding.

A corporate affiliate controlled by Mr. Sampson subsequently purchased the Debtors' facilities from

the Plaintiff in August, 2002, for the sum of $12.5 million, after having restored the facilities to a

more stable financial footing.  (Sampson Aff. para. 13.)

The following are facts derived from the business and financial records of the Debtor, and

the depositions of Michael Mahoney, Steven V. Hagberg and Jane Strom, all of which facts the

Trustee believes are undisputed in this case:



1References to depositions are to the page number(s) of the transcript, and where indicated, to a deposition
exhibit number.

-6-

(a) The Law Firm was the outside general counsel of the Debtor from at least mid-1995

to the date the Debtors commenced their bankruptcy case.  (Hagberg depo. 19, 20.)1

Steven V. Hagberg was a shareholder of the Law Firm from the early 1990s and was

the Chief Executive Officer and Treasurer of the Law Firm.  (Hagberg depo. 5, 6.)

Mr. Hagberg was primarily responsible for oversight of the operating expenses,

revenue recognition, and payment of bills and signed most of the checks that the firm

issued.  (Mahoney depo. 9.)  Mr. Hagberg was the origination source lawyer for legal

work done involving Kathleen Zeller, Summa Management, Inc., and her other

affiliates, including the Debtors.  (Mahoney depo. 12, 13.)  Mr. Hagberg was one of

three shareholders in the Law Firm in 1999.  (Mahoney depo. 65.)

(b) Jane Strom is married to Steven V. Hagberg.  Defendant The Jane L. Strom

Irrevocable Trust was created in 1998.  (Hagberg depo. 61.)  Steve V. Hagberg and

Jane Strom are co-Trustees under the Strom Trust.  (Hagberg depo. 60, 61.)

(c) In the course of their representation of the Debtors, the Law Firm had reviewed the

financial statements of the Debtors prepared by the Debtors' outside accountants, and

on at least one occasion, transmitted comments to the Debtors' auditors on the draft

financial statements compiled by the auditors.  (Mahoney depo. 25, 26, 27.)

Mr. Mahoney believes that he gave the auditor's draft reports to Mr. Hagberg for his

comments.  (Mahoney depo. 26, 27.)  In addition, the Law Firm provided opinion

letters to third party lenders and to the company's auditors, which opinion letters

described the Debtors' business operations and litigation in which the Debtors were
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involved.  (Mahoney depo. 15, Ex. 1-A.)  The Law Firm's procedure for the issuance

of opinions was to circulate a request for information, and later the proposed opinion,

to all lawyers in the firm, including Mr. Hagberg.  The opinion letter would be based

on the information received from the various lawyers.  (Mahoney depo. 17, 18.)

Mr. Hagberg signed the opinion letter dated April 30, 1999 to the Debtors' auditors.

(Mahoney depo. 21, 22, 23.)  (Hagberg depo. 36-42; Ex. 3.)  The Law Firm

represented the Debtors in a 1998 refinancing transaction in excess of $11 million

involving Miller & Schroeder Investments Inc.  (Mahoney depo. 18-20; Ex. 1-B.)

Mr. Hagberg reviewed the documentation relating to the real estate aspects of that

Miller & Schroder transaction.  (Mahoney depo. 20.) (Hagberg depo. 30, 31.)

Mr. Hagberg was actually the lead lawyer in the transactions involving Miller &

Schroeder.  (Hagberg depo. 33, 34.)  Mr. Hagberg had been aware of, and had

worked on, a separate transaction with Linda Selbak which involved the execution

by the Debtors of a Confession of Judgment in 1998 in the amount of $3,837,600.00.

(Hagberg depo. 127, Ex. 16.)

(d) In late 1998, the Debtors jointly obtained a loan from First Union Bank

("First Union") in the amount of $11.3 million, and granted First Union, as security

therefor, a mortgage on all of the Debtors' real estate.  In the Spring of 2000, First

Union declared a default in the mortgage loan and brought an action in the Dakota

County District Court for the appointment of a Receiver.  Mr. Hagberg was aware

of this first legal action commenced by First Union against the Debtors.  (Mahoney

depo. 33, 34.)  Mr. Hagberg readmits that the Debtors had "periodic difficulties with
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First Union."  (Hagberg depo. 50.)  Mr. Hagberg recalls "some involvement" in

dealing with the receivership action commenced by First Union.  (Hagberg depo. 53,

54.) Mr. Mahoney discussed different refinancing options with Mr. Hagberg after

First Union commenced its initial action.  (Mahoney depo. 35, 36, 37.)  In August

2000, the Debtors stipulated to the appointment of a Receiver (Trustee Ex. 1),

however, about September 1, 2000, the Debtor paid First Union the amount of

$380,600.00 to cure the payment arrearage default in the First Union mortgage and

that receivership action was then dismissed.  (Trustee Ex. 2.)  (Hagberg depo. 73.)

(e) In January, 2001, Trustee Dwight Lindquist commenced an action against the

Debtors for the collection of $218,700.00 under a promissory note and confession

of judgment which had been previously executed by the Debtors on August 10, 1999.

(Mahoney depo. 39, 40 and Ex. 4.)  This matter was also discussed between Mr.

Mahoney and Mr. Hagberg. (Mahoney depo. 41.) The Debtors did not interpose an

answer in that adversary proceeding, and on March 21, 2001, Judge Kressel entered

a default judgment against the Debtors in favor of Trustee Lindquist in the amount

of $221,381.75.  (Trustee Ex. 4.) 

(f) By February 2001, the Debtors had once again fallen into default of their mortgage

obligations owed to First Union, and First Union sent a written notice of acceleration

of all amounts owed under the mortgage loan, which totaled $11,211,440.76.

(Trustee Ex. 3.)  This notice of acceleration was discussed at the time of receipt by

Messrs. Mahoney & Hagberg, and was also discussed with Zeller.  (Mahoney depo.

46, 47, 48; Hagberg depo. 57, 58.)  Mr. Hagberg admits that he was involved in
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dealing with First Union regarding the notice of acceleration sent by First Union on

February 16, 2001.   (Hagberg depo. 57, 58, 59.)  Mr. Hagberg had discussed the

subject of bankruptcy for the Debtors in connection with the receivership action

commenced by First Union.  (Hagberg depo. 133, 134.)

(g) The Trust had entered into a loan transaction with the Debtors under which the Trust

loaned $50,000.00 to the Debtors on August 31, 2000, which loan was evidenced by

an unsecured promissory note of that date (the "first note").  (Hagberg 82 and Ex. 8.)

The loan proceeds, together with loans from other sources, were used by the Debtors

to cure the $380,600.00 default in the initial First Union mortgage described above.

The first note was unsecured and was personally guaranteed by Zeller.  (Hagberg

82.)  The first note contained a maturity date of January 15, 2001.  Jane Strom was

told by Zeller that the loan was for purpose of helping the Debtors make a mortgage

payment.  (Strom depo. 30, 31.)  Mr. Hagberg and Jane Strom had a long-standing

friendship and social relationship with Zeller and had made a social visit to Zeller in

Andorra.  (Hagberg dep. 20, 21, 22.)  The Trust had never made any other loans to

any other businesses up to that time.   (Hagberg depo. 70.)  The loan was initially

discussed at a social dinner attended by Mr. Hagberg, Jane Strom, and Kathleen

Zeller.   (Hagberg depo. 76, 77.)

(h) The Debtors were unable to pay the first note on its maturity date of January 15,

2001.   Zeller requested that the maturity date of the loan be extended.  (Hagberg

depo. 89.)  An unsecured replacement promissory note was then executed by Zeller

on behalf of the Debtors in favor of the Trust on that date in the amount of
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$62,160.35 (the "replacement note).  (Hagberg depo. 86 and Ex. 10.)  The

replacement note reflected an accumulation of unpaid interest and fees under the first

note and no new funds were advanced.  Mr. Hagberg concedes that Zeller offered to

secure the replacement note with a mortgage as an inducement to the Strom Trust to

extend the loan.   (Hagberg depo. 97, 98.)  Subsequently, on March 15, 2001, Zeller

signed, on behalf of the Debtors, a mortgage on all of the Debtors' real estate in favor

of the Strom Trust (the "Trust Mortgage").  (Hagberg depo. 91 and Ex. 11.)  The

Strom Trust Mortgage was filed in the offices of the County Recorder of the affected

counties between the dates of March 16, 2001 and March 28, 2001.  The purpose of

the mortgage was to secure the extended indebtedness owed under the replacement

note.  The Strom Trust subsequently received certain partial payments on the

replacement note, and the balance due as of the date the Debtors filed their

bankruptcy petition was $41,160.35.  No consideration or value was given to the

Debtors for the Trust Mortgage, other than forbearance and the extension of the

maturity date of the first note.  (Hagberg depo. 99.)  The Trust Mortgage was drafted

by the Law Firm, and Zeller's signature thereon was notarized by a Law Firm

employee.  (Hagberg depo. 94, 95, 96.)

(i) By January, 2001, the Debtors had a large account payable owed to the Law Firm

which had accumulated over many years, beginning at least as of 1996.  (Hagberg

depo. 112, 113, 114.)  The Law Firm contended that it was owed approximately $1.5

million by the Debtors.  (Hagberg depo. 112, 113.)  The principals of the Law Firm,

Michael Mahoney and Steve Hagberg, became concerned about the magnitude of
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that account receivable, and determined to take steps to collect that account

receivable.  The account receivable of the Debtors had become problematic for the

Law Firm.  (Mahoney depo. 57.)  The shareholders of the Law Firm had regular

meetings at which accounts receivable, collections, and financial matters were

routinely discussed on a weekly basis.  (Mahoney depo. 51.)  The Debtors' account

receivable was the largest single account receivable in the law firm.  (Mahoney depo.

49, 50; Hagberg depo. 114, 115, 117.)  Mr. Mahoney was told by Mr. Hagberg that

he intended to secure that receivable with a mortgage and a note.  (Mahoney depo.

51, 52.)  Thereupon, on March 15, 2001, the Law Firm had Zeller, on behalf of the

Debtors, execute a mortgage in favor of the Law Firm on all of the Debtor's real

estate (the "Law Firm Mortgage").  The Law Firm Mortgage was also drafted by

the Law Firm and was signed on the same day as the Trust Mortgage.  (Hagberg

depo. 116.)  On that same date, Zeller executed, on behalf of the Debtors, a

promissory note in the amount of $1.5 million in favor of the Law Firm.

Mr. Hagberg was the lawyer responsible for preparation for drafting and review of

the Law Firm Mortgage.  (Mahoney depo. 54.)  Mr. Hagberg negotiated the terms

of the note signed by the Debtors in favor of the Law Firm.  (Mahoney depo. 58.)

The Law Firm Mortgage was also filed in the affected counties at the same time the

Trust Mortgage was filed.

(j) Subsequently, on July 20, 2001, Zeller, on behalf of the Debtors, executed a real

estate mortgage on all of the Debtors' property in favor of Zeller herself, purportedly

to secure a debt of $62,500.00 (the "Zeller Mortgage").  (Hagberg depo. 131, 132.)
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Less than four weeks later, the Debtors filed their petitions in this case.  The Zeller

Mortgage was also drafted by the Law Firm, and Mr. Hagberg personally notarized

the signatures of Zeller on that mortgage.  (Hagberg depo. 131, 132, 133 and Ex. 18.)

(k) The Trust Mortgage, the Law Firm mortgage, and the Zeller Mortgage all were

drafted by the Mahoney & Hagberg law firm.  The Debtors did not have separate

legal counsel in connection with any of the foregoing mortgage transactions with the

Strom Trust, the Law Firm, or Zeller.  (Hagberg depo. 104, 105.)  The funds of the

Law Firm were used to file the Trust Mortgage as well as the Law Firm Mortgage.

(Hagberg depo. 106, 107, 108.)

Clearly, Mr. Hagberg, as a principal in the law firm, and as a social friend of Zeller, and also

having a professional fiduciary relationship with and duty to the Debtors, had extensive knowledge

of the Debtors business and financial problems.  

The Debtors' rapidly declining financial condition as of 2000 is dramatically evidenced by

the two successive receivership and foreclosure actions commenced by First Union.  In addition, the

complaint filed against the Debtors by Trustee Lindquist in January, 2001 and the Debtors' inability

to answer or respond to that complaint, and the Debtors' inability to pay the first note, reflects the

Debtors' dire financial condition at that time.  Lastly, and perhaps most tellingly, the Debtors'

obligation owed to the Law Firm of $1.5 million as of March, 2001 (an amount which had

accumulated over the previous five years) was not only well known to Mr. Hagberg, but caused he

and Mr. Mahoney serious concern.  That concern was of such a magnitude that the Law Firm

determined it must take steps to collect that receivable and one of those steps was to obtain a

mortgage on all of the Debtors' real estate.  The Law Firm's Mortgage was, interestingly, obtained
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on the same day that the Strom Trust obtained its mortgage.  Both mortgages, and their

accompanying promissory notes, were drafted by the Law Firm.  The Debtors did not have separate

legal counsel with respect to either transaction.  Mr. Hagberg therefore cannot argue, with any

credibility, that he did not have extensive knowledge about the business and difficult financial

condition of the Debtors at the time the Strom Trust Mortgage was transferred and granted by the

Debtors to the Defendants.  The knowledge of Mr. Hagberg was gained through his confidential

access to information as an attorney for the Debtors.  This knowledge clearly was not accessible to

the general creditors of the Debtor.

The Affidavit of Brian F. Leonard establishes that the Defendants would receive far less as

an unsecured creditor than it would if its mortgage was not avoided.

A. Steven Hagberg's Insider Knowledge is Imputed to his Co-Trustee Spouse and
the Strom Trust Under Agency Law

The general rule in Minnesota is that the knowledge of an agent is imputed to the principal.

Mr. Hagberg, as a Trustee, is deemed to be an agent of the Strom Trust and his knowledge is

imputed to the Trust and to co-Trustee Jane Strom.  The Minnesota courts have generally followed

the principal under the Restatement (2nd) of Agency.  Restatement (2nd) of Agency Section 275

provides ample authority for the proposition that the Strom Trust was chargeable with the

knowledge of its co-trustees, including Mr. Hagberg.  

§ 275.  Agent Having Duty to Reveal Knowledge

Except where the agent is acting adversely to the principal or where knowledge as
distinguished from reason to know is important, the principal is affected by the
knowledge which an agent has a duty to disclose to the principal or to another agent
of the principal to the same extent as if the principal had the information.

Restatement (Second) of Agency, 1958.
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Mr. Hagberg maintains that he, and the co-trustee (his wife, Ms. Strom) were acting within the scope

of their authority on behalf of the Trust in extending the loan to the Debtors.  (Hagberg depo. 84.)

Mr. Hagberg owed a fiduciary responsibility to the Trust.  As such, his extensive knowledge of the

Debtors' financial condition, through his many years of representing the Debtors, is chargeable to

the Strom Trust and to co-Trustee and spouse, Jane Strom.  The knowledge of a dual agent is

chargeable to both principals.  Union Central Life Ins. Co. v. Star Ins. Co., 227 N.W. 850 (1929) and

State Bank v. Adams, 170 N.W. 925 (1919).

A principal is bound by the knowledge of the agent, where the agent is acting for the

principal and even if the agent has a simultaneous fiduciary duty owed to a third party with whom

the agent is dealing on behalf of the principal.  Commercial State Bank v. Algeo, 331 S.W.2d 84

(Texas 1959); Matanuska Valley Bank v. Arnold, 116 F. Supp. 32 (1953), aff'd in part reversed on

other points, 223 F.2d 778 (9th Cir. 1955).  Accordingly, the fact that Mr. Hagberg wore at least two

hats in the transaction results in the imputation of his intimate knowledge of the Debtors' financial

condition to the Trust and the co-trustee and spouse, Jane Strom.

This concept is consistent with principles of agency generally recognized in other courts.

Knowledge and information within the mind of an agent, even if acquired in a role outside the

agency, but used within the agency, is chargeable to the principal.  State Bank v. Adams, supra.  In

Reynolds v. Snow, 197 N.Y.S2d 590 (1960) the court stated an agent's knowledge is imputed to its

principal so long as the agent is not acting antagonistically to the interest of his principal.  In the

present case, Mr. Hagberg was certainly not acting antagonistically toward the Strom Trust in

connection with the mortgage granted by the Debtors to the Trust, and accordingly his knowledge

is chargeable and imputed to the Trust and his co-Trustee. 
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B. Steven Hagberg's Insider Knowledge is Imputed to his Co-Trustee Spouse and
the Strom Trust Under Trust Law

Under the general law of trusts, Mr. Hagberg and Jane Strom, as co-Trustees of the Strom

Trust, are considered to be a single entity.  As such, whatever insider knowledge and information

that Mr. Hagberg possessed is deemed to be possessed by Jane Strom, his co-Trustee.  Notice to one

of several trustees of a trust is notice to all trustees.  Bisbee v. Mackey, 102 N.E. 327 (Mass. 1913).

Multiple trustees of a trust constitute one, single entity.  Scullin v. Clark, 242 S.W.2d 542 (Mo.

1951).  

The law of trusts deem trustees to be of equal status, and property held for the benefit of a

trust is deemed to be held by all the trustees.  The treatise known as Bogert's Trust, Sixth Edition,

states all trustees hold title as joint tenants of the trust property. 

Section 32 (in part):

If two or more person are named as trustees, a transfer of title to them makes them
joint tenants of the trust property unless the settler provides otherwise. . . .

Bogert's Trust, Sixth Edition, Section 32

Under the foregoing doctrine, Mr. Hagberg, as a co-Trustee is vested with the same title to

the Trust Mortgage and the note that Jane Strom held.  As an equal co-owner, Mr. Hagberg's

knowledge is deemed to be that of the Strom Trust and Jane Strom, his co-Trustee and wife.

Accordingly, Mr. Hagberg is deemed to be a transferee and owner of the Trust Mortgage and his

knowledge of the Debtors' financial condition is that of the trust itself.

For all of the foregoing reasons, the law governing trusts imputes Mr. Hagberg's knowledge

to the Strom Trust and his co-Trustee, Jane Strom, or Mr. Hagberg's knowledge is deemed to be that

of the Strom Trust itself.
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C. Mr. Hagberg is an Insider Under 11 U.S.C. § 101 (31).

In the case of In re Northgate Computer Systems, Inc., 240 B.R. 328 (Bankr. D. Minn. 1999)

(Kishel, J.), this Court provided a discussion the meaning of "insider" under the Bankruptcy Code.

The Court stated that:

The statutory examples of §101(31), of course are not exclusive.  In pondering other
characteristics that could confer the status, some courts have dwelled on any circumstances
that gave the putative insider power over the debtor's decision-making process (and, in
particular, over the decisions to make the payments or to enter into the transactions that are
alleged to be avoidable).  In re Schuman, 81 B.R. 583, 586 (9th Cir. BAP 1987); In re
Lemanski, 56 B.R. 981, 983 (Bankr. W.D. Wis. 1986); In re F & S Central Mfg., (Bankr. D.
N.J. 1981).  Others have brushed more broadly, opining insider status could be founded on
any complex of relationship and conduct between the debtor and defendant, so close that it
overrode more independent business judgment to provide the motivation for the subject
transaction.  In re Three Flint Hill L.P., 213 B.R. 292, 300 (D. Md. 1997).  See also H.R.
Rep. No. 595, 95th Cong. 1st Sess. 312 (1977); S. Rep. No. 989, 95th Cong.2d Sess. 25 (1978).
This broader one is an appropriate formulation, as long as it is applied with some restraint
that is channeled by the policy of the applicable substantive law. (emphasis supplied)

Northgate, at 363 (emphasis added).

Insiders, for bankruptcy purposes, are those who do not deal at arms-length with the Debtor.

In re Tennessee Wheel & Rubber Co., 62 B.R. 1002 (M.D.Tenn. 1986).  Transactions with Debtors

are subject to special scrutiny, because of the incentive and opportunity to take advantage of

exclusive knowledge not generally available to the body of creditors.  In re Mid-Town Produce

Terminal, Inc., 599 F.2d 389 (10th Cir., 1979).

It is germane that the law firm of Mahoney & Hagberg (the "Law Firm") not only drafted

the Strom Trust Mortgage, but also drafted the Mortgage in favor of M&H itself in the amount of

$1.5 million (the "M&H Mortgage") which was signed at the same time.  It is not a mere

coincidence that the Strom Trust Mortgage and the Law Firm Mortgage were BOTH signed by

Zeller and notarized by the same notary public on the same day and were both recorded on the very
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next day in Hennepin County with consecutive document recording numbers. 

Mr. Hagberg had personal knowledge of the financial status of the Debtors in March, 2001,

as reflected in the following events and facts:

1. The action against the Debtors commenced by Trustee Dwight Lindquist for

$218,700.00 on January, 2001 (the "Lindquist Action").

2. The acceleration and demand for immediate payment by First Union Bank of the

Debtors' $11,211,440.76 mortgage obligation on February 16, 2001, and the

foreclosure action commenced by First Union Bank just seventh months earlier.

3. The inability of the Debtors to pay when due on January 15, 2001 the unsecured loan

to the Strom Trust in the amount of $62,160.35.

4. The problematic nature of the huge attorneys' fees ($1.5 million) which the Law Firm

believed was owed by the Debtors.

In the Lindquist Action, a default Judgment was entered against the Debtors and Summa on

March 20, 2001, in the amount of $221,381.75 (the "Lindquist Judgment").  (Leonard Aff. Ex. 5.)

It is not simply a coincidence that Steven Hagberg, and the Law Firm, filed their mortgage on

March 16, 2001, just four days before the Lindquist Judgment was entered by Judge Kressel.  M&H

and the Strom Trust scrambled to have both Mortgages signed and filed in advance of a docketing

of the Lindquist Judgment, in an attempt to give them a lien interest in the Debtors’ real estate which

would be prior to the Lindquist Judgment. 

The entire fact situation compels the conclusion that Jane Strom, having a marital and

financial relationship with Steven Hagberg (a principal of the Law Firm) and the Strom Trust, are

"insiders" as that term is used in 11 U.S.C. § 101(31).  Steven Hagberg admitted that he had
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represented the Debtors, together with Zeller and her company, Summa Management, Inc.

("Summa"), for many years prior to the Mortgage transactions in question.  The Law Firm further

represented the Debtors, Summa, and Zeller during and after the time the mortgages in question

were drafted, signed, and filed.  Jane Strom’s obvious close relationship with Steven Hagberg is a

relationship in which they have a financial common interest.  Steven Hagberg used his close

knowledge of the financial affairs of the Debtors in order to benefit he and his wife’s financial

interest.  Jane L. Strom’s relationship as a wife and financial partner of an indisputable insider is the

type of relationship which makes her an insider under the case law previously cited.

An additional mortgage was granted by the Debtors in favor of Zeller and filed in Hennepin

County on July 24, 2001 (the "Zeller Mortgage").  This third Mortgage further demonstrates the

close, intense, and intertwined relationship by and between Zeller, the Debtors, M&H, and Steven

Hagberg.  The Zeller Mortgage reflects that it was not only drafted by M&H, but that Steven

Hagberg, himself, was the notary public who acknowledged the signature of Kathleen Zeller on the

Mortgage.  (The Zeller Mortgage was not disclosed on the Debtors’ schedules filed in this case, and

it was filed post-petition in Crow Wing County.)

Any argument that Jane L. Strom Trust or Jane Strom, Trustee are not insiders is simply not

credible.  A comparable argument is that a wife who receives avoidable transfers from a corporate

Debtor, with the active assistance of her CEO husband, cannot be deemed an insider under 11 U.S.C.

§ 101(31).  In the foregoing  hypothetical, the policy under which applicable law (the Bankruptcy

Code) is grounded clearly will invest the wife with the same insider status as her husband.  This

conclusion is further mandated by the obvious lack of any benefit or value given to the Debtors in

consideration for the Defendants’ Mortgage and the M&H Mortgage conveyed in March, 2001, or
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the Zeller Mortgage conveyed in August, 2001.  Those transfers simply were not arms-length

transactions, and the transfers were indisputably detrimental to the Debtors.  No consideration or

new value given to the Debtors in return for the Strom Trust Mortgage.

Lastly, Jane L. Strom, and the Strom Trust, are vested with the insider knowledge of Steven

Hagberg under the applicable law of agency and trusts.

LEONARD, O’BRIEN
SPENCER, GALE & SAYRE, LTD.

/e/  Brian F. Leonard 
Dated: September 16, 2004 By______________________________

    Brian F. Leonard, #62236 
    Matthew R. Burton, #210018 
    Attorneys for Brian F. Leonard, Trustee
    100 South Fifth Street
    Suite 2500
    Minneapolis, Minnesota  55402-1216
    (612) 332-1030

@PFDesktop\::ODMA/GRPWISE/GWDSTP.GWPOSTP.STPLIB1:308348.1



AFFIDAVIT OF MERLE A. SAMPSON

STATE OF MINNESOTA )
)  ss.

COUNTY OF HENNEPIN )

Merle A. Sampson, after being duly sworn on oath, states as follows:

1. I am 56 years of age.

2. I received a Bachelor of Arts Degree in Business Administration from the University

of Minnesota in 1970.  I received a Masters Degree in Industrial Relations from the University of

Minnesota in 1972.  I have completed minor studies in finance, economics, and psychology.  I have

also completed all labor law courses at the University of Minnesota Law School.

3. I was a member of the Board of Directors of Care Providers of Minnesota from 1983

to 1984.  I was also a member of the Board of Directors of Minnesota Health & Housing Alliance

(MHHA) from 1997 to 1998.  The foregoing are trade associations involved in the long-term care

industry in Minnesota.  While on the Board of Directors of the aforementioned trade associations,

I was involved in shaping public policy direction, teaching seminars, and providing consulting to

the member organizations of the associations.  

4. My employment history is as follows:  I began my business career with

Northern States Power Company in 1971 and held several human resource positions with that

company.  From 1974 to 1982, I was employed by Honeywell Corporation and Norwest Bank (now

Wells Fargo Bank).  In 1982, I became employed by Good Neighbor, Inc., a start-up company,

whose business was the ownership of long-term health care facilities.  I was the primary architect

of the plans and business direction of Good Neighbor, Inc. ("GNI").  I was the vice president in

charge of administration and finance for GNI.  My role and function in that position was to, among

other things, manage and oversee the purchase of thirty nursing homes, and the build-out of a 110-

unit assisted living facility in Waconia, Minnesota.  My role in those matters was to determine the
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value of the health care facilities, conduct due diligence by examining the historical performance

of the purchased facilities, deal with and negotiate employment and collective bargaining contracts

and modifications, and reduce the expenses of the purchased facilities wherever possible.  GNI then

sold its facilities to Good Samaritan Society, a process which took approximately one year and was

finalized in 1992.  The Good Samaritan Society is the largest non-profit company in the nation, in

the business of operating long-term health care facilities, serving over 25,000 senior citizens in 26

states.  I was employed by the Good Samaritan Society from 1992 to 1997, holding the positions of

risk management manager nationwide and management of employee relations for the fifty facilities

and five thousand employees located in Minnesota.  As the risk management manager, I was

responsible for overseeing the asset management, worker's compensation and professional liability

and other insurance programs for the company.  As the Minnesota employee relations manager, I

was responsible for all employee relations issues, collective bargaining agreements, reviewing

compensation and benefit packages, and all other issues relating to the Minnesota employees of the

Good Samaritan Society.  The Good Samaritan Society has approximately forty assisted living

facilities around the country.  I was a member of the senior management team of the Good Samaritan

Society.  It acquired approximately five assisted living facilities during my tenure, and sold two

assisted living facilities.  As a member of senior management, I was closely involved as part of the

team responsible for those purchases and sales. 

5. In 1985, while employed at Good Neighbor, Inc., I founded Focus Homes, Inc., a

health care service company serving the developmentally disabled community.  Focus Homes, Inc.,

was sold in 1999, at which time it served over 360 people in 90 locations throughout the State of

Minnesota.  Focus Homes, Inc. operated group homes for individuals with various degrees of

developmental disabilities.  The residents of the group homes were mostly Medicaid recipients.  As
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President of the company, the operating manager of Focus Homes, Inc. reported to me and I oversaw

all of its operations. 

6. I acquired Allied Health Alternatives, Inc. in 1998, and also became a 50%

shareholder in Arrowhead Health Alternatives of Virginia Minnesota in that same year.  These two

companies were merged into Spectrum Community Health, Inc. in the year 2000 and now operate

as a statewide healthcare organization.  The business of these companies was to provide in-home

health care and therapy services, and to provide on-site nursing services in assisted living facilities.

At that time, Arrowhead Health Alternatives of Virginia operated a 25-unit assisted living facility

in Virginia Minnesota.

7. My work at Good Neighbor, Inc., the Good Samaritan Society, Focus Homes, Inc.,

Allied Health Alternatives, Inc. and Arrowhead Health Alternatives, Inc., and Spectrum Community

Health, Inc., have been in the long-term health care industry.  For over 20 years I have been directly

involved in the acquisition, management and divestiture of these various entities and health care

facilities.  I have participated as a consultant, or a principal in the purchase and sale of over 30

nursing homes and assisted living facilities.  Over the past twenty plus years in my various

capacities described herein, I worked closely with all levels of local, state, and federal regulatory

agencies and governmental units.  Healthcare, especially the nursing homes/assisted living business,

is highly regulated in part because the majority of the residents in most of the facilities have the

costs of their residency paid by state and/or federal government programs.  The facilities must

adhere to a complex array of statutes and regulations imposed by these payors.  A summary of the

nursing homes and assisted facilities the purchase and sale of which I have been involved include:

< sale of 30 Good Neighbor Nursing Homes and related service companies to Good
Samaritan Society
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< purchase of 8 nursing homes with several attached assisted living facilities acquired
by Good Neighbor

< acquisition of five and the sale of three assisted living facilities

< start-up and operation of 90 group home projects in Minnesota

8. Effective January 2, 2002, I was hired by the Trustee of the Carefree Living

Bankruptcy Cases to manage the operation of three Carefree assisted living facilities, located in

Burnsville, St. Cloud, and Brainerd, Minnesota ("Carefree Facilities").  The Carefree Facilities had

a total of 235 occupyable units.  At the time of my appointment, the census (occupancy) of the units,

in the aggregate, was 86%.  I subsequently purchased the Carefree Facilities from the Trustee under

the authorization of an Order of the United States Bankruptcy Court effective August 1, 2002.  In

March 2003, I was also appointed by a State Court Receiver to manage a 78-unit facility formerly

owned by Carefree Living of America (Minnetonka), Inc ("Minnetonka Facility") a an affiliate of

the Carefree entities. 

9. When I took over management of the operations of the three Debtors' facilities (the

Facilities") in January 2, 2002, I found that their financial affairs were in extreme disarray.  For

instance, the financial statements purportedly generated by the Facilities during, and prior to the

commencement of, their Chapter 11 cases did not reflect accurately their financial condition.

Previous management had used a combination of the cash and the accrual methods of accounting

for financial transactions and the financial condition of the facilities.  Obviously, it is highly

improper to mix and match the two methods of accounting and the financial statements generated

internally by the Facilities were therefore totally inaccurate and misleading.  In addition, the

financial statements failed to reflect over 3 million dollars of obligations (in the aggregate) owed

to the Trustee Dwight Lindquist and to Linda Simmons, both of which were evidenced by
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Confessions of Judgement signed by the Debtors.  When I took over management of the operations,

I found that the Facilities had been placed on a COD basis by most of the suppliers and vendors to

the Facilities, because the Facilities were grossly past due on payments owed to such vendors and

suppliers.  I also found that the Facilities had not been operated in a manner which would achieve

economies of scale in their operations.  Each Facility was operated mostly on a "stand alone" basis,

and did not achieve the value and discounts from its vendors and service providers which would

have been possible if the Facilities had been operated on a group basis.  The day-to-day management

of the Facilities was basically non-existent.  Kathleen Zeller ("Zeller"), the controlling person of

Summa Management Inc. ("Summa"), lived in Europe (Andorra), and obviously did not exercise

day-to-day management of the Facilities.  Summa was the contract manager of the Facilities.  She

visited the Facilities two or three times a year, expensing to the Facilities large travel amounts for

airfare, hotels, etc.  The morale of the employees was very low.  The employees were concerned

about working for an absentee owner, which caused unusual rates of turnover, and with the vendor

payment problems, and the employees had concerns for their job future.  Ms. Zeller had been

draining cash from the Carefree Facilities for many years.  For instance, upon reviewing the books

and records of the Carefree Facilities, I found that a great deal of the cash flow of the three Carefree

Facilities was being appropriated by Zeller, individually and through Summa.  For at least two years

before I took over management, Zeller had caused the Carefree Facilities to pay Summa

approximately $33,000.00 per month for management services.  However, Zeller, individually, also

took a salary as a purported full-time employee of each of the Carefree Facilities in the aggregate

amount of approximately $6,000.00 per month.  The use of the cash flow of the Carefree Facilities

to pay Summa and Zeller individually, as well as a general lack of management, caused the Carefree
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Facilities to be under substantial and serious financial distress for years before I took over

management.

10. The Carefree Facilities had been the subject of two receivership and mortgage

foreclosure actions, the first having been commenced in August 2000, and the second in the spring

of 2001.  The mortgage lender, First Union Bank, had accelerated the $11,200,000.00 mortgage debt

secured by the Facilities, due to various mortgage defaults of the Debtors.  An Order for the

Appointment of a Receiver had been issued by a Dakota County District Court Judge shortly before

the Debtors filed their petition in ths case.

11. Based on my knowledge of the long-term health care industry, and my experience

in buying and selling many health care facilities, and the factors explained in paragraph 12, my

opinion is that the aggregate market value of the three Carefree Facilities in the period from January

1, 2001 to March 15 of 2001 was no more than 8.5 to 9.5 million dollars.  This evaluation is also

based on the financial condition of the Facilities, the poor financial performance of the Facilities,

the poor management practices in the Facilities, the successive foreclosure actions commenced

against the Facilities, and the cash flow drain imposed upon the Carefree Facilities by its

management, all as described herein.  I am also aware that a local long-term care provider (not for

profit) had offered Zeller $8.5 million for the Facilities in 2001.  In addition, according to Zeller

herself, an entity controlled by Sidney Goodman, a Minneapolis businessman, offered Zeller $6

million for the Facilities in the summer of 2001.

12. The value of an assisted living facility, such as the three Carefree Facilities, is a

function of several factors.  These factors include:  size of living units; number and quality of

appliances in each living unit; the services available to residents, such as housekeeping, laundry,

meals, transportation, activities, nursing case, and general health and memory care; census history
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i.e. occupancy rates; age, physical condition, and amount of maintenance needed by the facility; the

competency and morale of staff, and labor unit costs; and whether the residents were on public

assistance or were private payors.

The valuation of an assisted living facility is usually expressed in terms of dollars per living

unit.

The three Carefree Facilities have average to small size living units.  None of the units had

appliances.  Each of the Facilities required substantial physical upgrades, including replacing 16

year old carpeting, installing handicap accessible improvements, replacing the roof on the Burnsville

Facility, and repairing and effecting substantial improvements to the HVAC equipment.  I was

required to spend in excess of $400,000.00 in making immediate physical improvements to the three

Carefree Facilities after I purchased them.  The Facilities were burdened by the failure of

management to implement a proper maintenance and repair program in the Facilities.  The census

of the Carefree Facilities, at 86%, was low by industry standards.  Industry standards require a

successful assisted living facility to have a census of at least 94%.  The majority of the residents in

the Carefree Facility were on public assistance, as opposed to private payors.  This fact limited the

revenue potential of the Facilities.  The low occupancy rates for the Burnsville Facility was the

result of, in part, Summa's poor working relationship in 2001 with the Dakota County Welfare

Department, which had been an important source of referrals for the Burnsville Facility.  In fact, the

relationship had deteriorated so far that Dakota County actually refused in 2001 to place residents

in the Burnsville Facility.  One of my most important and difficult jobs after taking over

management of the Burnsville Facility was to restore a positive working relationship with the

Dakota County officials by demonstrating improved administration and operation of the Burnsville

Facility.  This took several months, and was not achieved until mid-2002.  The services available
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to residents were average by industry standards.  The factors stated herein were all considered in my

evaluation of the three Carefree Facilities.  Based on the financial records of the Facilities, and my

knowledge gained from operating the Facilities as of January 4, 2002, I know that the conditions of

the three Carefree Facilities that existed in January, 2002, when I first took over management of the

Facilities, also existed in March, 2001.

13. I was able, over eight months of management, beginning in January, 2002, to improve

the aggregate census of the Facilities to approximately 96%.  I was also able to achieve economies

of scale by implementing sound and prudent management practices.  I instituted a "hands on" day-to-

day management practice, and the morale, and productivity of the staff, greatly improved, and, in

my opinion, the care of the residents in the Facilities greatly improved.  The price I paid to the

Trustee equated to $53,191.00 per unit.  A normal and average price for assisted living facilities in

2001 was approximately $50,000.00 per unit for a reasonably well operated and well maintained

facility of the same nature as the Facilities.  My initial offer to the Trustee was $12 million, which

would have been paid solely through an assumption of the existing mortgage.  The Trustee set a

minimum bid of $12.5 million, so that value could be generated in the transaction for the unsecured

creditors, and I reluctantly agreed to increase my offer.  This was based upon my optimism that my

efforts would achieve further improvements in the operations of the Carefree Facilities and I would

be able to refinance the existing mortgage and reduce the interest of the mortgage by several

percentage points.  I ultimately purchased the Carefree Facilities in August of 2002, for the sum of

$12.5 million (price set by the Trustee), which included the assumption of the First Union Bank

mortgage thereon in the amount of 12 million dollars and a cash payment of $500,000.  My

willingness to pay this amount in August of 2002 was based on the improved performance of the

Carefree Facilities after I had been operating the facilities for eight months.





UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________

In Re: Chapter 7

Carefree Living of America (Burnsville), Inc. Case Nos.:  01-33545
Carefree Living of America (St. Cloud), Inc. 01-33546
Carefree Living of America (Brainerd), Inc. 01-33547

Debtors.
______________________________________

Brian F. Leonard, Trustee, ADV Case No. 02-9117

Plaintiff,

vs. AFFIDAVIT OF BRIAN F. LEONARD

Jane L. Strom Revocable Trust and
Jane L. Strom, Trustee,

Defendants.
______________________________________

STATE OF MINNESOTA )
)  ss.

COUNTY OF HENNEPIN )

Brian F. Leonard, being first duly sworn on oath and under penalty of perjury, states as

follows:

1. I am the duly appointed and acting Trustee of the above-referenced Chapter 7

bankruptcy case ("Trustee").

2. In my capacity as Trustee, the actions I have taken include the following:

(a) examination and review of the Debtors' financial records, including records

(i) reflecting the Debtors' financial operations, assets, and liabilities, and (ii)

the Debtors' transactions with and relationship to its creditors and

professional service providers;



-2-

(b) review of the Debtors' business records, including records pertaining to its

internal corporate governance, organizational structure, operations and

litigation; and

(c) receipt and review of voluminous records produced by the law firm of

Mahoney & Hagberg (the "Law Firm") relating to the proof of claim filed

in this case by said Law Firm, including invoices, billing records, attorney

time records, and documents which reflect the legal services provided to the

Debtors by the law firm.  

3. The facts stated in this affidavit are based on (a) the financial and business records

of the Debtor, and my review thereof, (b) the records produced by Mahoney & Hagberg, PA in Adv.

Proc. 03-3154, (c) the deposition testimony of Michael Mahoney, Steven V. Hagberg, and

Jane Strom (attached as Exhibits hereto), and (d) the records and information in the bankruptcy

estates of the Debtors which are under my control as the Trustee of such estates.

4. On August 18, 2001, the above Debtors filed a petition under Chapter 11 of the

United States Bankruptcy Code.  On January 2, 2002, I was appointed the Chapter 11 Trustee in the

Debtors' bankruptcy cases.  As Chapter 11 Trustee, I immediately replaced the existing management

of the Debtors and contracted with Spectrum Community Health, Inc., to operate the Debtors'

businesses.  The business of the Debtors was the operation of three assisted living facilities located

in Burnsville, St. Cloud, and Brainerd, Minnesota.  The management was controlled by Kathleen

Zeller ("Zeller"), who was the controlling shareholder of Summa Management, Inc. ("Summa").

Summa was the majority shareholder of each of the Debtors.  Summa was being paid $33,000.00

per month by the Debtors as management fees.  In addition, Zeller received a salary from each of

the Debtors as a full-time employee, notwithstanding the fact that Zeller lived in Europe.
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5. My examination of the Debtors' financial and business records reflected the following

partial list of liabilities owed jointly by all the Debtors as of January 1, 2001, which were unpaid as

of March 15, 2001:

First Union Bank $11,211,440.76

Linda Simmons (Selbak) $3.3 million

Dwight Lindquist-Trustee $218,700.00

Mahoney & Hagberg $1.5 million

Jane Strom Trust $62,160.35

David Broberg $61,481.13

William Howard $193,030.00

Hinshaw & Culbertson $43,915.93

Total: $16,590,728.17

6. Each of the above creditors have filed proofs of claim in one or  more of the above

bankruptcy cases.

7. The assets of the Debtors consisted solely of the three assisted living facilities located

in Burnsville, St. Cloud and Brainerd.  The aggregate value of the assets of the Debtor as of

March 15, 2001, was $9.5 million or less, as stated in the Affidavit of Merle Sampson filed herewith.

8. The assets in the bankruptcy estates are, in the aggregate, $686,921.76.  The unpaid

administrative claims in this bankruptcy case are approximately $160,000.00.  The secured claims

in this case are $61,250.00 (Broberg) and $65,000.00 (the Law Firm).  The aggregate distributable

assets in these cases is approximately $400,671.76.

9. The aggregate dollar amount of the unsecured claims filed in these cases, net of

duplicate claims, claims which have been paid, and settled claims, is $3,640,684.00.  The cases each
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have different and separate dollar amounts of claims and distributable assets.

10. Based on any calculation on the separate amounts of the clams and distributable

assets in each case, if the claim of the Defendants' (the "Strom Trust") is determined to be an

unsecured claim, it would receive an aggregate distribution from all three cases of an estimated

$15,000.00 on a claim of $41,160.35.  This calculation is based on the present status of

administrative claims.  If the Strom Trust were paid as a secured creditor in this case, it would

receive a distribution of 100% of its claim.  (The Strom Trust now apparently asserts a secured claim

in excess of $75,000.00.)  Accordingly, the Strom Trust would receive a greater distribution on a

secured claim than it would if it had not received a mortgage on the Debtors' property on or about

March 16, 2001 and merely received a distribution as an unsecured creditor in these cases.  

11. The Jane Strom Irrevocable Trust, Steven V. Hagberg, and Jane Strom, Trustee, are

insiders of the Debtors.  The Strom Trust is managed by co-trustees, Jane Strom, and her husband,

Steven V. Hagberg.  Mr. Hagberg was the CEO and Treasurer of Mahoney & Hagberg, P.A., the

Debtors' outside law firm.  (Hagberg depo. 5, 6.)  In that capacity, Mr. Hagberg was privy to

extensive information about the dire financial condition of the Debtors which was not generally

available to other creditors in early 2001.  The Law Firm had rendered extensive services to the

Debtors, and from 1996 to 2001, the Debtors ran up an unpaid payable to the Law Firm of

$1.5 million.  During the Law Firm's representation of the Debtors in that time frame, Mr. Hagberg

personally represented the Debtors in an $11.8 million mortgage refinancing involving Miller &

Schroeder Investments, Inc., and personally signed a letter on April 13, 1999 to the Debtors' outside

auditors explaining the nature of the extensive and numerous items of litigation in which the Debtors

were involved at that time.  In addition, Mr. Hagberg was involved in, as an attorney for the Debtors,

the two successive receivership and foreclosure actions instituted by the Debtors' mortgage lender,
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First Union Bank.  The first of such action was commenced in the Spring of 2000, and the second

of such action was commenced on February 16, 2001, when First Union sent the Debtors a notice

of acceleration of all indebtedness (totaling $11,211,440.76) and declared said amount to be

immediately due and payable.  Mr. Hagberg discussed these matters internally with his partner,

Michael Mahoney, and also with the Debtors controlling management, Kathleen Zeller.  The Law

Firm became very concerned in early 2001 about the magnitude of the account receivable it claimed

was owed by the Debtors of $1.5 million.  Mr. Hagberg was involved in the process by which the

Debtors, through Zeller, granted the Law Firm a mortgage in the amount of $1.5 million on all of

the Debtors' real estate on the same day that the Debtors granted to the Trust the mortgage which

is the subject of this proceeding.  In addition, Mr. Hagberg was also aware that on January 21, 2001,

Dwight Lindquist, Trustee, had commenced a collection action against the Debtors seeking recovery

of $217,600.00, which action resulted in a default judgment against the Debtors entered on

March 20, 2001 (five days after the mortgages were granted to the Trust and the Law Firm).  In

addition, Mr. Hagberg and his wife are social friends of Kathleen Zeller ("Zeller"), who controlled

the Debtors.  Mr. and Mrs. Hagberg had paid a social visit to Zeller at her home in Andorra (located

somewhere between France and Spain).

12. Trustee Exhibit 1 attached hereto is a true and correct copy of a Stipulation for the

Appointment of a Receiver dated August 28, 2000 which was part of the Debtors' business records.

13. Trustee Exhibit 2 attached hereto is a true and correct copy of a letter dated

August 31, 2000 authored by the Debtors' counsel, which was part of the Debtors' business records.

14. Trustee Exhibit 3 attached hereto is a letter to the Debtors from First Union Bank

dated February 26, 2001, which was part of the Debtors' business records.




























































































































































































































































































































































































































































































































































































































































































































































































































































